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Introduction

Special Rapporteur of the UN for Extrajudicial, Summary or Arbitrary Executions issued a statement on 28th March 2007 in protest to the execution of child offenders in Iran. Even though the information of Philip Alston, the UN Special Rapporteur, was insufficient and his report only mentioned 15 people, Iran was accused of having the highest number of death sentences on the under-18 people. Meanwhile Iran has signed the International Covenant on Civil and Political Rights (ICCPR), Article 6 (5) of which has banned the execution of the under-18 people. Iran has also accepted the Convention on the Rights of the Child (CRC) in March 1994 and has undertaken not to carry out the capital punishment for crimes committed by the under-18 people. Under Article 9 of the Civil Code as well as Article 2 of the ICCPR which Iran has signed, the Covenant and the Convention are tantamount to national laws.
On the other hand, the first Law on Juveniles Court was passed and came in force in Iran in 1959. That legislation was not effective after the revolution and children were tried by general courts. “After the Islamic Revolution, the Legislator deemed children, who have not reached religious puberty as required by the Islamic canon, lacking penal responsibility and being non-punishable. At present, under Notes to Articles 295 and 306, intentional crime of a child is considered as pure mistake and their male guardian would be responsible for paying the blood money, i.e. compensating for the crime of an immature
 person. Article 49 of the Islamic Penal Code of 1991, has exempted children from criminal responsibility, if committing an offence, leaving their correction to the responsibility of their guardians or, if the court decides, by a centre for correction and rehabilitation of minors. Note 1 to Article 49 has not stated a specific age to define a child and has considered puberty under Islamic canon to be the border between childhood and adulthood.”
 In 2003, Ayatollah Shahroudi issued a circular letter to all judges asking them to stop issuing death sentences on the under-18 people. Although the trend of issuing and implementing those sentences slowed down for a while, judges continued to issue such sentences on the pretext that the circular letter did not have the validity and strength of a law and the directive had not yet been passed by the Majlis and the Guardian Council. Finally, in February 2005, the Judiciary submitted the Bill on Investigation of Crimes of Juveniles to the government and the government of Khatami submitted it to the 7th Majlis. The bill was left in abeyance despite its great significance until it was passed in its first reading in August 2006. The passage in the first reading received extensive and positive coverage, but the bill was sent to a parliamentary committee and it has not yet returned to the full House after a year. It is said that one of the reasons for the delay is the messages sent by the Guardian Council that its provisions are in contravention of the Islamic canon, in particular Article 2 (and paragraph 3 of Article 33) that proscribe the death qesas sentence for the under-18 people, are seen in contravention of the Islamic canon. Article 3 of the bill of law stipulates that children, if committing a crime, are exempted from criminal responsibility and the Note to the same Article provides: A child is a person who has not reached the age of puberty as defined by the Islamic canon. However, Articles 1 and 33 consider the bill applicable to the under-18 people. 
The Issue
Research in the past few months shows that numerous death (qesas) sentences have been issued on the under-18 in recent years. Beside four sentences that have been carried out and two that have been repealed by the Supreme Court, no less than 43 people on the death row have been identified in various prisons, who were under 18 at the time of committing the crimes. Two are female and the rest male. Some of them have been highly suggestible in childhood and would be quickly intimated and had no knowledge of their rights and were susceptible to deception {;}
 they have been interrogated and sentenced without lawyers.
 In the second part of this study, summaries of some of the cases based on the court sentences have been provided to show that some of them allege that they have been tortured during the interrogations. Many of them were handed over to the judicial authorities by their families, after committing the crime or participating in it before their role in murder had been ascertained, in order to be punished (not executed), because {the families} believed that the under-18 people would not be executed. The report annexed with the study shows that the murders that most of them carried out were not professional and premeditated murders; they occurred during a play or a fight and all of  a sudden. However, by sentencing a juvenile to death, they are branded as murderers, placing them, who were possibly on transcendence, in the ranks of criminals and imposing a {different} destiny on them. Meanwhile, there were also hindrances on the way of proper and human rights-oriented investigation and stay of executions of the under-18 people, which deserve to be examined and reviewed. 
Some people basically believe that there are no justifications under the Islamic canon to establish a separate court as children’s court and they could be tried by general courts. 

1. One of the most important arguments offered to underline the incompatibility of abolition of the death sentence for the under-18 people with the Islamic canon, is that under that Islamic canon and according to the well-known opinions of the Islamic canonists, girls would reach the age of puberty and responsibility at 9 and boys at 15. Some of the late Islamic canonists, who have brought about innovations in this field, have issued fatwas that deem girls reaching age of responsibility at 13. Whereas the age of responsibility and punishment are the same, to accept not to sentence the under-18 to qesas, would mean to believe that girls and boys would reach the age of responsibility at 18 and that would be in contravention of the Islamic canon. Note 1 to Article 49 of the Islamic Penal Code stipulates: “a child is a person who has not reached the age of puberty as stipulated by the Islamic canon”.
2. The solution that some people have opted for is to keep in detention the under-18 offenders and to try and sentence them to death after reaching the age of 18, or to delay the implementation of the death sentence until they reach the age of 18 and then carry it out.
Analysis of the Issue

The Need to Establish the Juveniles Court: The Note to Article 220 of the Criminal Investigation Procedure of 1999 stipulates that all offences committed by the under-18 persons shall be investigated by the Juveniles Court according to general regulations. Under Article 230
 of the Law on Investigation Procedure of General and Revolution Courts, the Juveniles Court has jurisdiction to investigate all offences committed by children. Article 219 of the Law on Investigation Procedure of General and Revolution Courts for Penal Affairs approved on 19th September 1999 has provided for a branch or branches of the General Courts to investigate offences committed by children. The legal, psychological and criminological literature and discussions in this field are so rich and extensive that there is no need to argue here and some knowledge of them would suffice to understand the need to establish the juveniles court by the judicial systems the world over. The differences between children and adults have led to emergence of specialised academic branches in various pedagogical and legal fields. The Islamic narrations
 and canon and {the Quranic} verses have also repeatedly addressed the women and children in special terms. Thus, we shall leave this topic aside and deal with more fundamental issues.
Correlation of General Ruling of qesas to Children and Adolescents

Opponents of the ban on the execution of the under-18 persons believe that qesas is a general ruling that applies to all people after the age of responsibility and hence it includes children and pubescent adolescents. On the other hand, opponents of execution also have arguments on the absence of contradiction between abolition of the death sentence in general and the Sharia that would extend to prohibition of execution of the under-18 people too. This has been previously discussed in a detailed study (see the book entitled Right to Life by this writer). According to a study previously published, none of the various types of death sentence in the Iranian applicable laws are rooted in the Quran. Only one type of death sentence has been accepted in the Quran and that is qesas-e nafs (retribution in kind), i.e. in a case where a person commits murder of an innocent soul with previous intention, previous decision, ill intention and premeditation. The -punishment for a mohareb {enemy of God} also falls under the qesas provisions. Stipulating this single type of death sentence is of course takhyeeri not ta’yeeni
. Avoiding the execution or qesas of the offender does not prohibit the administration of other punishments. If the Quranic and Islamic canonical arguments of the previous studies concerning lack of contradiction between a moratorium on qesas and the Sharia were to be accepted, it would clearly be possible to prevent the qesas of the under-18 people. Here, beside the general reasoning and detailed discussions in the previous study, the specific arguments against the issuing of the death sentence on the under-18 people and a critique of the previously referred to views shall be discussed.
Puberty

According to the opinions of the early and late Islamic canonists and what has been stated in the Islamic canon in the past 1,000 years, children would not face the qesas, regardless of killing children or adults. Also under Article 49 of the Islamic Penal Code, children are free of penal responsibility, except if a judge deems it otherwise expedient to send the child to a centre for correction and rehabilitation. Therefore it is not a matter of dispute if a child may be given the qesas sentence or not. The dispute is about: who is a child? When will they have penal responsibility? The common opinion is that a child will have penal responsibility when they reach the age of puberty. Unity of “the age of puberty for prayers and other matters and even penal matters” is based on numerous narrations that cannot be easily overlooked in an intra-religious discussion, {but} I will leave a more extensive study and discussion of the topic to another opportunity. I should state here that our criteria for examining this matter are the international human rights standards, but it is possible to achieve compatible and valuable results for the purpose of defending a moratorium on qesas for the under-18 by reviewing and examining the Islamic canonical evidence and basing oneself on the Quranic teachings; hence, it would be possible to caution the canonists of the Guardian Council against unnecessary concern regarding the incompatibility of the bill proposed by the Judiciary on the establishment of the juveniles court with the Sharia. 
The opinion that is currently official and in force holds that the criterion for a person to reach the age of responsibility is puberty and that means sexual maturity. What is the reason to prove the claim that a girl reaches the ages of puberty at 9 and a boy at 15? It is for sure that the Quran, the principal source of the legal system for the Moslems, has not made any mention of the age of puberty.

Verse 58 of Chapter Nour {in the Quran} states: Immature children shall ask for permission [to enter your room and primarily in the room of namahram
] on three occasions: Before the morning prayers (before the morning awakening), at noon when you take off your clothes to rest and after the night prayers which is usually the time of nightly sleep. The Verse goes on: When children reach the age of responsibility, they must ask for permission, like others, when they intend to enter the room of adults. That means children will leave behind their childhood, when they reach the age of ehtelam
.
Therefore, the Quran has not made any mention of an age for puberty and it has merely stated that a person shall reach the full age when they reach puberty, but that age has been determined by invoking the narrations. There are different narrations in this regard. Some have mentioned the age of 9, some 10 and some 13 for girls and 8, 10 and 13 for boys. However, the principal criterion in the narrations is not age but puberty. It has been typically stated that a person would reach sexual and physical maturity at those ages. Some of the narrations that have stated the ages of 9 or 10 for puberty have even mentioned it together with a girl’s readiness to get married. Therefore, according to Ayatollah Sane’i, the age of 9 does not automatically lead to permission for sexual intercourse and having husband; there are other restrictions too and the age condition shall not be the soul issue.
Some of the Islamic canonists, e.g. Sheikh Toosi, have not mentioned a single criterion for puberty and have stated different ages, based on the narrations for prayers, fasting and jihad.

The important point is that puberty is not the same at different geographical locations and people typically reach puberty earlier in tropical regions and later in cold regions. In tropical regions, girls reach puberty mostly from the age of 9 and boys from the age of 11 and in cold regions a few years later. Thus it is not possible to determine a fixed age for puberty. Puberty is subordinate to regional conditions, hygiene and nutrition of people. Therefore, puberty is a biological and natural issue and one cannot decide an exact age for it and make it into a universal law. That is perhaps the reason why, despite the discussion of puberty, the Quran has not determined and specified a {specific} time for it; and it has stated that to find out if the children are mature, experiments should be used rather than stating an age.
As to the relation of this discussion with “ruling” and “issue”, one may say that basically the issue of determination of an age is of topical and conventional aspect and the Islamic canonists and the Sharia legislator have in most cases stood to state the ruling not the issue or to determine the application.

The Sharia legislator, or the lawgiver, rules on the prohibition of wine but does not in reality rule if every fluid container contains water or wine. They state the general ruling and it is up to individuals to determine the issue. The general ruling of the Quran is subordination of “responsibility” to “puberty”; as to which person will reach the age of puberty and when, is a topical issue and subordinate to the discernment of the person itself and or subordinate to the geographical environment and convention. If the imams have stated a specific age, that has been done as a matter of guidance to the topic and based on convention and the regional condition. That is the reason for the different ages of puberty in the narrations and typically the warm regional condition like that of Iraq has provided the criterion.
As to the discussion of “sababiat” and “tariqiat”
 it is possible to argue that the stating of age in narrations lacks sababiat and topicality, but they have tariqiat and merely show that one of the ways of discovering true puberty was reaching those ages.
That means: One of the ways to discover true puberty in the area of Hijaz and its surroundings (when the narrations were issued) was reaching the ages of 9 or 15. This has been expressly stated in some of the credible narrations (Corrections of Abdollah ibn Sanan, quoting Imam Sadeq: … و ذلک لأنها تحیض لتسع سنین 
 
 Therefore, the true criterion of the ruling, is true and natural puberty and reaching a specific age does not interfere with the ruling.
Puberty and Reason

Puberty (instinctive and natural readiness for marriage) is not inherent of penal responsibility, because one who reaches puberty is not necessarily wise and mature. The question is how long the period of childhood is. Why should sexual maturity be the criterion and not rational maturity? Basically the age of responsibility is not merely subordinate to sexual maturity and the Sharia rulings and regulations have stated puberty and reason together, because an insane person would reach the age of puberty, but is not responsible, because they lack reason and distinction.
Criteria of Responsibility and Punishment

It seems that one of the problems is to assume the age of puberty to be the same as the age of responsibility as well as the age of punishment, whereas what the Sharia has stated regarding the condition of the age of puberty and sexual maturity is the condition for responsibility of people in respect of prayer rulings, e.g. when prayers and fasting would become obligatory for a Moslem person, and it is not possible to extend them to the sphere of penal affairs. The principle is natural maturity and the age has been determined so that the persons who do not reach puberty at the determined age, could say prayers and fast and not miss their virtues. Therefore the criterion for punishment is maturity not puberty. A person’s sins are recorded after their childhood period is over. Imam Reza has been quoted as saying: A pen shall not apply to a child [their sins shall not be recorded] until they reach puberty. The issue of recording the sins (for the afterlife punishment) is other than worldly punishment and implementation of hodoud and qesas. There is a difference between sin and crime.
Certain narrations have distinguished between the religious age, physical age and penal age. For instance, Imam Ali has been quoted as saying: Prayers shall become obligatory for a child when they become wise and fasting when they have physical endurance and hodoud when they excrete semen. Even though (especially in consideration of the large number and differences of the narrations) our principal criterion is the Quran when examining the issue, these narrations, regardless of their correctness or incorrectness and/or their contradiction with other narrations show that those distinctions have been at stake in our traditional law. Imam Sadeq has been quoted as saying: The end of childhood is the time of excretion of semen. If a child excretes semen, but you do not notice growth in them or if they are lunatic or weak, their guardian shall take care of their properties. 
Difference of Growth and Puberty and the Reason for Conditionality of Maturity for Punishment

The Quran has distinguished between puberty and maturity and has laid maturity combined with puberty as conditions for transactions. It stipulates: When orphans reach puberty, subject them to test of transaction; give them their properties after they reach the age of puberty and marriage and if you find (adequate) maturity in them. (Nessa, Verse 6).

The late Motahari says: Maturity means qualification and merit to retain and utilise the facilities and assets at human’s disposal.
 Ensuring the achievement of maturity after puberty is the condition for transfer of decision making about properties and transactions to persons.
Come not nigh to the orphan's property except to improve it, until he attains the age of full growth (Anaam 53 – Isra 34)
.
When Joseph attained His full growth, We gave him power and knowledge; thus do We reward those who do good with the same criteria of growth (Yusof/Joseph 22).

A similar verse has been stated regarding Moses and then the general ruling for reward has been stated: And when he attained his maturity and became full grown, We granted him wisdom and knowledge; and thus do We reward those who do good (Qasas 13
). The word used in those verses is ‘jaza’ which does not exclusively mean reward. It has frequently been used in the Quran to mean punishment. But here, the meaning intended is ‘reward’ because it is for the people who do good. This issue is one of the key points in the discussion of right of children in the Quran and the criterion being the age of maturity (not puberty) for giving punishment, which has consistently been neglected. Because when “growth” is the criterion for granting power and reward to good-doers, that will be a fortiori the criterion for punishment too. The rule of “ان الشریعه سمحه و سهله”
 which has been taken from a prophetic hadith
 also requires that the age of growth be the criterion for penal responsibility. Verses 185 of Baqara, 78 of Hajj and 157 of Araf also express the same concept of the rule of indulgence in Sharia. Thus the laws (and the Sharia) should be interpreted wider in favour of the defendant. Hence, assuming the indication of 18 years for maturity and saving children and adolescents from irreparable punishments is compatible with this logic.
A verse in the Quran has stated the peak of the age of maturity as 40: And We have enjoined on man doing of good to his parents; with trouble did his mother bear him and with trouble did she give him birth; and the bearing of him and the weaning of him was thirty months; until when he attains his maturity and reaches even the ultimate growth which is forty years (Ahqaf 15). 

Islamic canonists have stated the issue of maturity in financial matters and have not considered puberty to be inherent with maturity, but they have not stated maturity in regard to penal matters. The only person among the predecessors who stated growth is Allameh Holli who argued in the Ketab-e Tahrir when discussing premeditated murder: “A wise person is responsible to pay blood money on behalf of the child so long as the child has not reached puberty and maturity, but after they reach puberty andmaturity, the wise person shall no longer be responsible.”

Age of maturity is a matter of convention. The indication of the age of growth as the age of punishment, at the discretion of psychologists and biologists, is 18 years full in the laws of most countries and 20 or 22 in some countries. Nevertheless, studies and figures show that more than 50 percent of girls and boys have had sexual relationship at lower ages, despite the existence of a legal age for marriage in those countries, followed by the rising figures of abortions of young girls. Therefore, legislation has failed to prevent sexual relationship at the ages under 18 and has given it an illegal, abnormal and problematic form. 
It is possible for some people to reach maturity at lower or higher ages. Even though it is possible to hold physical maturity as criterion of responsibility in personal matters such as prayers and fasting, it is not possible to have one rule for every person in the general and social rulings and laws, and create rules based on exceptions even if frequent exceptions. A rule is established on the basis of frequency. Therefore the narrations that state that a girl may take possession of her property at the age of 9, assume that a girl reaches the stage of maturity at the age of 9 when she reaches puberty. The reason for the low age of penal responsibility in the Iranian laws is that penal responsibility is based on the age of puberty. Whereas, firstly if the age of puberty were to be the criterion, it would not be possible to assume the age of 9 or 15 as the certain and universal age; secondly the penal responsibility should be basically considered on the basis of maturity not on the basis of puberty.

Civil Code

The Civil Code, which has been approved by the Islamic canonists, has distinguished between maturity and puberty, but the same distinction is not made for giving punishment. Article 1210 of the Civil Code, amended in 1982, stipulates: It is not possible to interdict anybody after reaching the age of puberty on the pretext of frenzy or lack of maturity, unless their {lack of} maturity or frenzy has been proved.
Note 1: The age of puberty is 15 full lunar years for boys and 9 full lunar years for girls.

Note 2: The properties of a minor, who has reached maturity, may be given to them if their growth has been proved.

Civil Codes of most countries have stated the age of marriage to be the age of maturity not the age of puberty. However, under the Islamic Sharia, it is proper if marriage takes place at ages higher than the age of puberty and there is no impediment to people getting married at higher ages, for example the prophet got married at the age of 25. The authorisation for marriage at ages higher than puberty does not mean it is compulsory. Compulsion to get married even at post-puberty age is forbidden and prohibited and even the marriage is null and void; consent and choice are conditions contingent upon any contract.
Distinction between Sharia puberty and Civil Puberty

The outcome of this discussion is that, by distinguishing between Sharia maturity and civil maturity, we regard the age 15 full lunar years for boys and 9 full lunar years for girls as the indications of puberty to perform the religious responsibilities and the age of 18 as indication of maturity. The Civil Code regards the under-18 people as immature, because under Articles 211 and 1214, transactions and taking possession of property by immature persons are not effective and the validity of their transactions shall depend on their legal representatives. Article 1209 {of the Civil Cod} approved in 1935 had provided that anybody under the age of 18 full years was immature. Even though that Article was omitted under the Islamic Republic and puberty was adopted as the criterion, Note 2 to Article 1210 does not hold a pubescent person necessarily to be mature; the judicial and administrative procedure hold the proof of maturity to be the age of over 18 years and in principle their transactions are held to be valid unless they are proved to be immature.
To summarise, it could be said that the difference between the age of puberty for prayers-related and other issues, and in particular a severe punishment such as “qesas” which is an irreparable action, is based on some of the narrations and canonical opinions. However, we leave a thorough study and adequate reasoning about it to another opportunity. 

Prohibition of qesas for Incidental Murders

The report annexed in the second part of this writing about 41 juveniles sentenced to qesas shows that 5 cases relate to addiction, carrying or trading drugs. Five others have been convicted for rape and fornication and in 31 other cases the crime committed is premeditated murder. Therefore, 10 people have not committed any murder at all. Among the convicts of premeditated murder, several have committed spontaneous or incidental murders that may not fall under the category of intentional murder (I have previously discussed the theological and legal reasons for prohibition of qesas for spontaneous murders in a detailed writing. I shall not repeat it here and refer the reader to that writing). Basically, experts believe, the difference between crimes committed by children and adolescents with those committed by people of other ages is that the former are typically incidental and not organised crime. Children who are at the start of their life should be given sufficient opportunity; we should not push them on the road to become criminals by one accusation or conviction.
Heredity and Environment

According to empirical findings of psychology and pedagogy as well as the hadiths and narrations, heredity plays a stronger role than upbringing and acquisition in childhood and adolescence. It should not be overlooked that good temper or cruelty stem to some extent from heredity, in the same way that some of the physical insufficiencies pertain to the formation of embryo and its conception in the womb; active and inactive genes may appear in some generation or individual and disappear in some others. Numerous religious narrations point to the same issues, which I shall not go into in this short discussion and I shall refer the reader to one of the books that has related and explained examples of those narrations.
 
Leaving out heredity and giving the priority to upbringing, still the human being lacks independence and a fully developed character and is suggestible in childhood and adolescence. An offending child is not a born criminal; they have not been born offenders and they have learned their conduct from the family and the society. It would suffice for everyone to view the offending child as their own for a few moments to comprehend their condition at the time of committing the crime.

The Dor’ Rule

The hadith “تدرا الحدود بالشبهات”
 from the prophet of Islam 
 is a well known narration among the Sunnis and the Shiite, which the penal laws invoke and it has become one of the fundamental rules of the penal law. According to this Rule, the implementation of hodoud (and qesas which is a fortiori more important than the hodoud because of the necessity of caution in shedding the blood of the living) shall be stopped at the slightest hesitation. There is unanimity that the occurrence of hesitation would lead to a halt to implementation of hodoud and qesas. Thus we invoke the Dor’ Rule here because we believe punishment of children and adolescents is generally subject to hesitation and the Dor’ Rule, because the psychological findings regarding child offence are so certain, academically and empirically, that they cannot be neglected. The least consequence of those findings is doubt about the maturity of the under-18 as well as their full independence in understanding, fully developed personality and deserving of punishment if they have committed offence. The observation of mature persons at ages under 18 should be regarded as an exception to the rule. Ayatollah Montazeri is among the Islamic canonists who does not regard maturity to mean the understanding of benefit and loss in financial matters to go together with the implementation of hodoud and qesas, but he does hold it to be separate from mental maturity and regards the mental maturity to be the criterion for implementation of hodoud and qesas, which would be ascertained normally with emergence of indications of puberty, unless otherwise proved. However, he holds the Dor’ Rule to be more appropriate in this regard. Here a question on a fatwa to Ayatollah Montazeri and his answer are quoted:
Question: The criterion for penal responsibility is currently set at the age of puberty. Therefore, a girl at the age of 9 full lunar years and a boy at the age of 15 full lunar years would have penal responsibility.

On the other hand, the same 9-year-old girl and 15-year-old boy are banned from involvement in financial matters and their involvement has been conditioned to ascertainment of their maturity, on the strength of the letter of the Quran (Chapter Nessa, Verse 6). In addition, the request for qesas by them as guardians of blood is possible if their maturity is ascertained, according to the book “Al-Vassileh ela Nayl al-Fazila.” Is it possible to regard a girl of 9 years of age or a boy of 15 years of age, who are banned from involvement in financial matters, to be of free will and burden them with penal responsibility, while a girl of 9 years is practically incapable of understanding and distinguishing many issues?

Perhaps these questions are raised now, because an independent Shia government has been formed in our country after about 1,400 years and the need to determine an age for burdening penal responsibility has grown more acute. Hence, upon conducting studies in this field and noting the problems arising therefrom in practice, questions have arisen to which we request your detailed answers:

1. Do you differentiate between maturity and puberty?

2. What are the indications or signs with which maturity may be ascertained?

3. Do you consider the basis for penal responsibility to be maturity or puberty?

4. Is it not possible to invoke lack of free will on the strength of prohibition of individuals from involvement in financial matters before maturity?

5. In consideration of the Dor’ Rule, is it possible to regard this deficiency as a doubt in regard to implementation of hodoud and suspend the had?

Answer: Maturity means the power of understanding financial benefit and loss, and that is the condition for absence of minority for financial possession, [but] it is not a condition for implementation of hodoud and qesas, however mental maturity meaning the power to distinguish and to understand bad and good, prohibition and necessity, is the condition for penal responsibility. Thus, if an individual is not mature in that sense, hodoud shall not be implemented on them. Maturity in this sense is normally inherent with and ascertainable by examining the indications of puberty, unless otherwise proved. It is clear that the condition for other hodoud and punishments is knowledge of prohibition. Thus if there are claims of lack of knowledge of an action being prohibited in cases that are likely by the wise, as is normally the case with the newly pubescent people, it would not be possible to implement the hodoud and that would be a case of “تدرا الحدود بالشبهات.”

Rule of Domination

Islamic canonists have interpreted the Rule of Domination from the valid and well known narration “الناس مسلطون علی اموالهم” which means everybody is the owner and dominator of their property and no authority has the right to dispossess them. The {Quranic} verse “فان آنستم منهم رشدا فادفعوا الیهم اموالهم“
 also has laid as condition the need for maturity as well as sexual puberty for assigning the responsibility for property to children (in the absence of father – orphan). From these two assumptions and the assumption of “definite priority of protection of life over protection of property,” we conclude that the definite rational and religious priority of protection of life over property, stipulates a fortiori that the legislator’s opinion in respect of penal responsibility leading to murder should be the reaching of maturity age.
Expediency of qesas
If we were to regard the objective of the legislator from legislation of qesas the existence of expedience in it, we would be forcing a contradiction of purpose if sedition were to be ascertained by implementing a qesas sentence. In certain cases in the Report annexed in the second part, it is notable that the multilateral kinship between the murderer and the victim are so {complex} that the killing of a person from the other clan could deepen the ethnic and family hostilities and vengeance and to persist within the clan for years to come and lead to other problems and incidents. Such a situation would be contradictory to the command “make peace between your brethren” (Hujjrat 10). Under such circumstances, efforts to establish reconciliation among the people supersede qesas. Even though the ruling “make peace between your brethren” concerns “an official battle between two Moslem clans and groups,” that has nothing to do with the topic of qesas, it has given a religious root to an important expediency (i.e. prevention of discord among the Moslems). Hence, the effort to “reconcile the people” which is a moral matter, does not contradict or interfere with the “right of qesas” which is a canonical and judicial ruling; however, it could be a reason in certain cases to avoid the implementation of the right of qesas in order to comply with the expediency of brotherhood. In such cases, an alternative sentence to qesas even in the case of over-18 defendants could open a way to prevent sedition and fight. From the viewpoint of advocates of implementation of qesas, that sentence is intended to provide expediency in the name of social order and existence. Therefore, if the opposite of that expediency exists in a case and qesas, in particular in respect of children, refutes that expediency, it would be imperative to prevent it. Where God has prescribed a financial penalty as an alternative to qesas and the Islamic canonists have accepted the alternative of fine for imprisonment or imprisonment for fine in the case of ta’zirat, it is not improbable to decide on imprisonment as alternative to qesas or donation of a limb to save a human being rather than qesas for a person, as canonists have previously made such rulings.

Summation

It is necessary for the legislator to anticipate the previously stated variations, especially the cases of alternative punishments and to open up wider scopes in order to observe caution in regard to shedding the blood of the living. In the general discussion of qesas, taking into consideration the three choices of “qesas”, “blood money” and “forgiveness” for murder as expressed in the Quran, and God’s preference for forgiveness, the legislator would better not think only of legislating for implementation of the qesas and legislate and make operational the preferred choices too. One of the ways to do that is to support the civil institutions that endeavour to reduce or prevent the death sentences through legal and reasonable ways. Besides, regardless of our approval or disapproval of execution and qesas, according to the above discussion, issuing death and qesas sentences on the under-18 is not only a violation of human rights and violation of Iran’s commitments under the CRC and the ICCPR, its canonical foundation is also open to dispute and it is possible to show eloquent reasons in the Quran and the Islamic canon to prohibit the qesas for the under-18. Regarding child offenders, the passage of punishments anticipated under Article 33 of the Bill on Investigation of Offences of Juveniles are more compatible with human rights and religious tenets and a long step forward for the judicial development in Iran.
The Issue of Under-18 Executions in Iran – Part II

Defendants waiting for execution who were under 18 at the time of the crime

In this section, summaries of 10 cases have been provided. The names are: Ali Nourmohammdi, Rassoul Safari, Bahador Khaleqi, Ali Mahin-Torabi, Naser Qasemi, Amir Chalechaleh, Rassoul Ayvatvandi, Reza Alinejad, Nabovat Babaei, Delara Darabi Haghighi.
There is also a list of the under-18 convicts on the death row that may be downloaded. 
� Baghi has used the terms bolough and balegh, takleef and mokallaf and roshd. I have used the following equivalents respectively: puberty and a pubescent, responsibility and responsible and maturity. But on some occasions he has used bolough along with takleef to be one and the same. On such occasions, I have used puberty as the equivalent. 


It is to be noted that I have written the footnotes, but the endnotes belong to Baghi. – Khalil 


� The source of quotation has not been given.


� I have added what is inside { }, but what is inside [  ] are Baghi’s writing. 


� The Persian sentence is certainly ambiguous and not fluent.


� The correct Article in this case is also Article 220.


� Sayings quoted from the infalliables.


� The two terms are concepts of the Islamic canon meaning “Obligatory with choice where there are several alternatives” and “Absolutely obligatory where there is no alternative” respectively.





� Not intimate; persons with whom one may not have free contact.


� Excretion of semen


� This is in Arabic and Baghi has not given its meaning.


� The reference to Anaam seems to be mistaken. The quoted verse exists only in the second source.


� The correct verse number is 14 not 13.


� This is in Arabic and Baghi has not given its meaning. It means roughly: Religion is tolerant and indulgent.


� This is in Arabic and Baghi has not given its meaning, but he has explained in the text.


� See footnote 11.


� Baghi has not given the title of the Quranic Chapter. 





� Taking into consideration the difference between topic and common usage, here the purpose is that determination of age has both an aspect of common usage and a topical aspect.


� The principles of the Islamic canon state that tariqiat of indications means that the indications in the Sharia would lead the mature person to reality or to the real ruling intended by the lawgiver. In other words, tariqiat means that the indication is like a signboard that has been placed on the road to guide the people and to prevent their misleading. However, sababiat means that indications automatically contain expedience and are part of the ruling or the cause of an outcome, e.g. a fire which is the cause of burning; for example it might be said in our discussion that 15 years of age is the cause of puberty or maturity.


� Kolayni, Osool-e Kafi, Vol. 7, p 69


� Motahari, Morteza, Invisible Aid in Human’s Life, Sadra Publishing House, 10th Edition, 1998, Tehran, p. 133.


� Vassayel ush-Shia, Vol. 8, p. 116, narration 10209.


� Quoting Mar’ashi, Majaleh Hoquqi-e Dadgostari (legal magazine of Justice Department), No. 45, Winter 2004; Round Table Discussion on Child Offence in Iranian Laws with Seyed Mohammad Hassan Mar’ashi, Ali Hossein Najafi, Seyed Hossein Mir Mohammad Sadeqi, p. 15.


� Falsafi, Mohammad Taqi, Philosophical Discourse: Child from the Viewpoints of Heredity and Upbringing (Tehran, Al-Hadith Publishing House, 1989)


� Vassayel ush-Shia, Vol. 18, p. 335 (20 volumes), Chapter 24, Fundamentals of Hosood, The Dor’ Rule “ان الحدود تدرا بالشبهات“ {see footnote 11).


� Shargh Newspaper, Sunday, 21st September 2004, Editorial: Permanent Ijtihad {deriving rulings from the canon}.

















Summaries of 10 cases





Ali Nourmohammadi 


Ali Nourmohammadi was 16 when he killed one of his cousins in a fight. He was sentenced to qesas by Branch 24 of General Court of Kermanshah, which has no jurisdiction over juvenile cases. All the other defendants in the case were over 18. Two others involved in the fight, Ali Nourmohammadi’s uncle and another cousin, were sentenced to diyeh for injuring Ali. The sentences were confirmed by Branch 6 of Kermanshah Appeal Court.





Rasoul Safari


Rasoul Safari was sentenced to qesas by Branch 1 of the General Court of Gilangharb on 7 September 2005 for a killing committed when he was 17. On 19 March 2006 Branch 33 of the Supreme Court found the verdict deficient.


According to reports, on 5 November 2004 Rasoul Safari had gone to the mountains with two friends. That evening, the man who was subsequently killed went to the mountains with a friend intending to frighten Rasoul Safari and his friends as a joke. They scared the three friends by throwing stones and howling like a wild animal. The three hurried from the mountains, but the man followed them and, with his head and face hidden, attacked them with a club (gorz). This led to a fight between the man and the three friends, during which Rasoul Safari allegedly killed the man with a stab to the stomach.


During the trial, Rasoul Safari denied the charge and said: “I did not carry out a killing. The confessions I made were [made] under …torture.”





Behador Khaleqi


Behador Khaleqi was sentenced to qesas on 31 June 2005 by Branch 1 of Saqqez General Court for a killing committed when he was 16. The sentence was confirmed on 13 March 2006 by Branch 27 of the Supreme Court.


According to details given in the verdict, on 7 May 2005 Behador Khaleqi and some friends were involved in a drunken fight with another group during which someone was killed. 





Naser Qasemi


Naser Qasemi, a resident of Siyah Kamar Sofla, near Mahidasht, Kermanshah, was only 15 years old at the time of the killing for which he was convicted. He has been in prison facing execution for more than eight years, during which he has been sentenced to death on no less than three occasions.


According to the court verdict, on 20 August 1999 Naser Qasemi went with his uncle to a farm to steal maize. The owners noticed them and tried to stop them. In the fight, the uncle’s gun allegedly fell to the ground and Naser Qasemi fired it. One person died. The uncle escaped but Naser Qasemi was arrested. 


Naser Qasemi was tried in October or November 1999 and sentenced to payment of diyeh. Branch 37 of the Supreme Court ruled that this verdict contravened Islamic law, and subsequently Branch 29 of Kermanshah General Court sentenced Naser Qasemi to qesas. The Supreme Court then found the verdict deficient because of the lack of a confession. Branch 33 of Kermanshah General Court sentenced him to qesas again, and Branch 37 of the Supreme Court confirmed the sentence.


At the stage of seeking permission for execution, the Assistant Public Prosecutor of the Supreme Court ruled that the investigation should have been conducted by the children’s court and sent it there for investigation. Subsequently, Branch 106 of Kermanshah Criminal Court (Children) again sentenced Naser Qasemi to qesas.


The relatives of the victim want 70 million riyals as diyeh which Naser Qasemi’s family cannot raise.





Ali Mahin Torabi


Ali Mahin Torabi, from Karaj, faces execution for the killing of a schoolmate named Mazdak during a playground fight in Bani Hashemi High School in February 2003. Ali Mahin Torabi was 16 years old at the time. 


A Juvenile Court in Karaj sentenced Ali Mohin Torabi to qesas on 30 October 2003 and on 8 June 2004, Branch 27 of the Supreme Court upheld the sentence. Ali Mahin Torabi is in Reja’i Shahr prison in Karaj awaiting execution.





Amir Chalehchaleh


At the age of 17, Amir Chalehchaleh and two of his brothers became involved in a fight with another group during which a young person was killed. Amir was arrested and initially confessed but later denied that he had been the killer. He was sentenced to qesas.


In his appeal, Amir Chalehchaleh refuted his confession and identified one of his brothers as the killer. The brother had been released on bail and subsquently disappeared. The court rejected Amir Chalehchaleh’s appeal and sentenced him to qesas.


The Supreme Court initially rejected the verdict on account of deficiencies in the investigation and the prosecution case, but subsequently confirmed it. However, the Head of the Judiciary has sent the case twice to the Discernment Branch of the Supreme Court, whose decision is awaited.





Rasoul Eyvatvandi (or Ayoutvandi)


Rasoul Eyvatvandi was 17 when he shot dead one of his friends in an act of revenge. He was sentenced to qesas, which was confirmed by the Supreme Court. 





Reza Alinejad


Reza Alinejad is at risk of execution for a killing committed when he was 17 years old. The incident happened on 26 December 2002 in a street in Fasa, a city near Shiraz in central Iran. Reza says that two men – Esmail Daroudi and Mohammad Firouzi – attacked him and his friend, Hadi Abedini with a martial arts weapon. He says he pulled out a pocket knife during the struggle and accidentally stabbed and killed Esmail Daroudi. 


Mohammad Firouzi reportedly admitted that he and Esmail Daroudi had started the fight and that Reza Alinejad and his friend had been forced to defend themselves because they could not escape. Reza Alinejad and Hadi Abedini, were reportedly injured in the attack and needed hospital treatment. An eyewitness also said that Reza Alinejad had acted in self-defence. Despite these testimonies, Reza Alinejad was sentenced to qesas for murder by Section 6 of the Provincial Court in Fasa on 4 October 2003.


In December 2004 the Supreme Court rejected the death sentence, accepting that Reza Alinejad had acted in self-defence. The judge acknowledged that the instigators of the dispute were Esmail Daroudi and Mohammad Firouzi, that they had attacked and injured Reza Alinejad and Hadi Abedini, and that the stabbing by Reza Alinejad had not been intentional. 


The Supreme Court sent the case back to another lower court for investigation. The case was heard by Branch 101 of Fasa Provincial Criminal Court, which on 15 June 2005 sentenced Reza Alinejad to death again. It concluded that Reza Alinejad could have fled the scene and had therefore acted unreasonably. On 9 May 2006, the Supreme Court upheld the death sentence. 


Reza Alinejad has been detained in Adelabad Prison in Shiraz since his arrest in 2002.





Nabavat (or Nabout) Baba’i


In 2002 or 2003, a game between 17-year-old Nabavat Baba’i and another youth, Zabihollah Qasemian, turned serious after Zabihollah allegedly broke a light on Nabavat Baba’i’s motorbike and fled into a nearby shop. Nabavat Baba’i followed him in and allegedly threw a metal rod at his head, injuring him. Delays in getting Zabihollah to hospital contributed to his death. 


The court sentenced Nabavat Baba’i to qesas, which was confirmed by the Supreme Court in 2006. The victim’s father does not want retribution, but the victim’s mother does. 





Delara Darabi


Delara Darabi, aged 20, faces execution after being convicted of the murder of her father’s 58-year-old female cousin Mahin in September 2003. Delara was 17 at the time of the crime. 


Delara Darabi initially confessed to the murder, but later retracted her statement. She said that her boyfriend, Amir Hossein Sotoudeh, was the murderer and that she had admitted responsibility to protect him from execution, claiming that he had told her that as she was 17 she could not be executed. 


Delara Darabi was initially sentenced to death by Branch 10 of the General Court in Rasht on 27 February 2005. In January 2006, the Supreme Court found “deficiencies” in the case and returned it to a children’s court in Rasht for retrial. 


Following two trial sessions in January and June 2006, Delara Darabi was sentenced to death for a second time by Branch 107 of the General Court in Rasht. Amir Hossein Sotoudeh was sentenced to 10 years’ imprisonment for complicity in the murder. Both received sentences of three years’ imprisonment and 50 lashes for robbery, and 20 lashes for an “illicit relationship”. Delara Darabi’s death sentence was confirmed by the Supreme Court on 16 January 2007. 


Delara Darabi has been detained in a women’s prison in Rasht since her arrest in 2003. Her detention conditions have been poor, and she has suffered from depression in prison. Her father has said that she is not fed properly and is treated badly by the prison staff. Delara Darabi has had only sporadic access to her family. Visitation rights are frequently denied and the family have sometimes been turned away on arrival. 


In January 2007 Delara Darabi attempted to commit suicide, but was saved when cellmates alerted prison officials. Prior to her suicide attempt, her family and lawyer made repeated requests that she be moved to another prison because of her deteriorating physical and mental state. 


In March 2007 her lawyer, Abdolsamad Khoramshahi, told E’temad newspaper that he had filed an appeal against her death sentence, which will be heard by a different branch of the Supreme Court. On 5 April, it was reported that the file had been transferred from the Head of the Judiciary to the Supreme Court, but on 25 April it was reported that her death sentence had been further confirmed by Branch 7 of the Supreme Court, sitting as a sentencing discernment or review body, and that the verdict had been sent back to the Head of the Judiciary for consideration.








No�
Name�
province�
accusation�
Date of arrest/ detention�
Date and source of issuing the verdict�
Date of issuing verdict by the review court�
Date of review investigation�
conviction�
Age at the time of committing crime�
�
10�
Soghra


Najaf poor�
Gilan�
murder�
1990�
�
�
�
Qesas (retribution)�
13 years old�
�
11�
Mohamad reza


Tork�
Hmedan�
murder�
2005/26/12�
Criminal court-Hamedan province�
ـــــ�
ـــــــ�
Qesas (retribution)�
ــــــــ�
�
12�
Rasool


Noriyani�
Hamedan�
rape�
2006/14/8�
Criminal court-Hamedan province�
ــــــــ�
ــــــــ�
killing�
ـــــــــــ�
�
13�
Iman


Nabavi


�
Semnan�
murder�
2003/3/10�
ـــــ�
Branch 4 of the province�
ش د 85/471-15�
Qesas�
18 years old�
�
14�
Mehdi


Ghandali


�
Semnan�
rape�
2005/1/8�
Semnan revolutionary court�
Branch 4 of the province�
�
Execution�
18�
�
15�
Naz bibi


Atashbejan�
Semnan�
Possession of 420 gram heroin�
2005/6/6�
5/1/2006 Branch 107 of Khoram-abad General criminal court�
ـــــ�
ش د 3015/84/222


12/2/2006�
Retaliation�
16�
�
16�
Siyavash


Shir nezhad�
Lorestan�
murder�
2005/21/5�
5/9/2006 Branch 107 of Khoram-abad General criminal court�
ـــــــ�
�
Qesas�
ـــ�
�
17�
Mahyar


Anvari�
Golestan�
murder�
ــــ�
6/13/2004 Branch 6 of Khoram-abad General court�
ـــــــ�
ش د 690 Branch 27 of the supreme court�
Qesas�
17�
�
18�
Mohamad


Mavari�
Golestan�
murder�
ـــ�
8/18/2000 Branch 2 of Kord-koy General court�
ــ�
ش د 28/40 Branch 40�
Qesas�
16�
�
19�
Abdolkhalegh


Rakhshani�
Golestan�
murder�
2005/2/3�
ـــــــ�
2006/3/16 Branch 2 of Golestan reviewing court�
ــــ�
Qesas�
ـــــــ�
�
20�
Saeed


Arab�
Golestan�
murder�
�
Gorgan revolutionary and general court�
2006/7/18 branch 3 of Golestan criminal court�
2006/7/18 Branch 3�
Qesas�
ــــــــ�
�
21�
Hani


Momeniye yasaghi�
Golestan�
Murder�
ـــ�
2004/20/11 Gorgan general court�
ـ�
9/3/2005 Branch 26 of supreme court�
Qesas�
�
�
22�
Salman


Akbari�
Ardebil�
Murder�
�
2003/13/7 General court of Arshaq district�
�
ش د 7/8728-2�
Execution�
17�
�
23�
Mohamad


Pezhman�
Boshehr�
rape�
�
ــ�
�
د ش 85/530 Branch 27 of the supreme court�
Execution�
�
�
24�
Rahman


Rashidi�
Boshehr�
rape�
ـــــ�
ـ�
د ش 18/85 criminal court of Boshehr province�
د ش 85/530 Branch 27 of the supreme court�
Execution�
�
�
15�
Hasan


mozafari�
Boshehr�
rape�
ــــــــ�
ــــــــــــ�
د ش 18/85 criminal court of Boshehr province�
د ش. 85/530 Branch 27 of the supreme court�
Execution�
�
�
16�
Sadegh


Ahmad poor�
‍‍Chaharmahal o bakhtiyari�
Murder�
ــــ�
Branch 104 of shahre-kord General court�
ـــــ�
23/7/2006 Branch 27 of the supreme court�
Qesas�
17�
�
17�
Ahmad


Jabari�
Khoozestan�
Murder�
ـــ�
Writt No. 82/27/1209�
ــــــ�
ش د 711/39 Branch 29 of the supreme court�
Qesas�
15�
�
18�
Ako


Hoseini�
Kordestan�
Murder�
2002/4/5�
Verdict  no


 1326- 2003/3/11�
ــــــ�
Branch 27 of the supreme court�
Qesas�
ـ�
�
19�
Feyzollah


Soltani�
Yazd�
Possession of 3.190 Kilogram of heroin -addiction�
2005/9/8�
Yazd Revolutionary court�
ــــــ�
ــ�
Execution�
ـ�
�
20�
Gholam nabi


Barahooti�
Yazd�
Murder and theft�
2002/29/9�
Verdict  no


 2067- 2003/6/2 Branch 10 of Yazd General court�
ــــــ�
ش د 89 Branch 27 of the supreme court�
Qesas�
16�
�
21�
Omredin


Alkoozei�
Yazd�
Murder�
2003/29/11�
2004/12/1 Branch 110 of Taft General court�
ــــــ�
Branch 26 of the supreme court�
Qesas�
17�
�
22�
Mostafa


saeedi�
Markazi�
Murder�
2004/24/7�
Saveh revolutionary court�
ــــــ�
Branch 42 of the supreme court�
Qesas�
ـ�
�
23�
Zolfali


Hamze�
Markazi�
Rape and Murder�
2000�
Branch 2 of Saveh General courts�
ــــــ�
ـــ�
Qesas�
ـ�
�
24�
Khoda morad


Shahmazhi�
Sistan o baloochestan�
Carrying and importing drugs�
2005/31/7�
Enghelab General court�
ــــــ�
ـــ�
Execution�
17�
�
25�
Omid


Sarani�
Sistan o baloochestan�
Murder�
2005/9/9�
Branch 102 of Zahedan general criminal court�
ــــــ�
ـــ�
�
17�
�
26�
Ahmad


Noor zehi�
Sistan o baloochestan�
Carrying and possessing heroin�
2005/12/2�
Revolutionary court- year 2006�
ــــــ�
ـــ�
�
12�
�
27�
Naeem


Kalb ali�
Sistan o baloochestan�
Drug addict�
�
Branch 102 of zahedan General criminal court�
ــــــ�
ـــ�
�
15�
�
28�
Habib


Afshar�
Qom�
Murder�
�
Case no 83-6 112 ت Qom criminal court�
ــــــ�
ـــ�
Qesas�
15�
�
29�
Alireza


Mooseli roodi�
Qom�
Murder�
�
Case no 85-6 478 ت Qom criminal court�
ــــــ�
ــ�
Qesas�
16�
�
30�
Ali


Morad zade zaghe�
Qom�
Murder�
ـ�
Case no 6085 ـ478 ت Qom criminal court�
ــــــ�
Branch 16 of the supreme court�
Qesas�
ـ�
�
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